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relief must be denied, since essential allegations must be proved with 
reasonable certainty. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 129.] 

Appeal from Circuit Court, Dickenson County. 

Bill by J. Harmon Duty and others against the Honaker Lum- 
ber Company and others. Bill, cross-bill, demurrer, exceptions, 
motions to strike out, and objections to pleadings dismissed, and 
decree entered dismissing the cause, and complainants appeal. 
Affirmed. 

Chase & McCoy, of Clintwood, for appellants. 

Greever, Gillespie & Divine, of Tazewell, Sutherland & Suth- 
erland, of Clintwood, Bird & Lively, of Lebanon, and A. A. 
Skeen, of Clintwood, for appellees. 



YOUNG et al. v. BOWEN et al. 
Sept. 22, 1921. 
[108 S. E. 866.] 

1. Appeal and Error (§ 1022 (1)*)— Findings of Master Sustained 
by Trial Court Not Disturbed. — Findings of master on evidence taken 
before him concerning items in a suit to surcharge and falsify an ex 
parte account of an administrator, which are sustained by the trial 
court, will not as a rule be disturbed on appeal. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 610.] 

2. Executors and Administrators (§ 516 (6)*) — Evidence Held In- 
sufficient to Sustain Charge against Administrator. — In an action to 
surcharge and falsify an ex parte account of an administrator, evi- 
dence held insufficient to sustain a charge against the administrator 
made by the master. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 676.] 

3. Executors and Administrators (§ 513 (2)*) — Ex parte Settlements 
of Commissioner of Accounts Presumed Correct. — In a suit to sur- 
charge and falsify an ex parte account of an administrator, ex parte 
settlements of the commissioner of accounts are presumed to be cor- 
rect until surcharged and falsified (Code 1919, § 5429), and not only 
the duty of specifying errors, but also the onus probandi, devolves on 
the party complaining. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 676.] 

4. Executors and Administrators (§ 132*) — Administrator Had No 
Authority to Construct Storehouse. — An administrator has no author- 
ity to use funds of the estate to erect a storehouse upon land of the es- 
tate, and where he constructs such a building and it is burned, he is 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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liable to the estate for the funds used in its construction, with interest. 
[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 525.] 

5. Executors and Administrators (§ 132*) — Administrator to Be 
Credited with Income Obtained from Improper Investment. — Where 
administrator without authority used funds of estate to erect a store- 
house which was subsequently burned, in charging him with the amount 
of the funds thus diverted, with interest, he should be credited with 
rents collected by distributees before the fire. 

[Ed. Note.— For other cases, see 5 Va.-W. Va. Enc. Dig. 532.] 

6. Executors and Administrators (§ 516 (7)*) — Administrator En- 
titled to Credit for Item Improperly Charged against Himself. — In a 
suit to surcharge and falsify the ex parte account of an administrator, 
the administrator should be credited with an item with which he had 
improperly charged himself in his ex parte settlement, where the mis- 
take was called to the attention of the court by the administrator's 
answer, which he prayed to be read as a cross-bill. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 659.] 

7. Executors and Administrators (§ 516 (7)*) — Principal and Surety 
(§ 194 (1)*) — In Action to Surcharge Account, Widow, as Adminis- 
trator's Surety, Cannot Obtain Judgment against Cosureties until She 
Has Paid More than Her Share of the Debt. — A widow who signs as 
surety on the bond of an administrator may obtain a judgment against 
the administrator in a suit by herself and distributees to surcharge and 
falsify an ex parte account of the administrator, but is not entitled to 
a judgment against her cosureties until she has paid more than her 
part of the debt of the principal. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 61.] 

Appeal from Circuit Court, Scott County. 

Action by Reese Bowen, guardian, and others against P. C. 
Young, administrator of the estate of J. F. Chester, deceased, and 
others. Decree for plaintiffs, and defendants appeal. Reversed 
and remanded, with directions. 

Coleman & Carter, of Big Stone Gap, for appellants. 

W . S. Cox and S. H. Bond, both of Gate City, for appellees. 

GOINS v. GARBER. 

Sept. 22, 1921. 

[108 S. E. 868.] 

1. Costs (§ 134*) — Refusal of Late Motion to Require Nonresident 
Complainants to Increase Security for Costs Not Unreasonable Dis- 
cretion. — The court having in the first instance complied with the 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



